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General Terms and Conditions for Software-as-a-Service Solutions 
 

1. SCOPE OF THESE TERMS 

These General Terms and Conditions (“Terms”) govern the rights and obligations concerning the provision of certain digital software solutions and 
related services offered by Rohde & Schwarz SwissQual AG (“R&S”) to the customer (“Customer”). 

These Terms are an integral part of the Contract for the relevant services as described hereinafter. In case of conflicts between the provisions of 
the Order Acknowledgement and these Terms, the relevant provisions of the Order Acknowledgement shall take precedence.  

R&S may update these Terms from time to time. In the event that changes to these Terms affect an ongoing Contract between R&S and the 
Customer, R&S will notify the Customer about the intended changes in advance by appropriate means (e.g. by e-mail or an in-service notification). 
The amended Terms are deemed to be accepted by the Customer if the Customer does not object within 14 days upon receipt of the change 
notification. This will be pointed out to the Customer in the change notification. 

R&S does not accept terms and conditions of the Customer or any other terms, which deviate from these Terms and the Order Acknowledgement. 
Any deviating terms and conditions not approved in writing by R&S shall not apply, regardless of whether or not R&S expressly objects to them in a 
particular case. 

2. LANGUAGE OF THE CONTRACT  

The exclusive language available for the conclusion of the Contract shall be English. 

3. DEFINITIONS 

“Acceptable Use” has the meaning given to it in Sub-Clause 10.3. 

“Affiliate” means any entity which directly or indirectly controls, is controlled by, or is under common control with the subject entity. "Control", for 
purposes of this definition, means (i) direct or indirect ownership or control of more than 50% of the voting interests of the subject entity and/or (ii) 
the ability to direct or cause the direction of the management and policies of the subject entity.  

“Authorized Users” means individuals authorized to access and use the Software Solutions. Unless agreed otherwise in writing, the Authorized 
Users may include employees, representatives and agents of the Customer who have a legitimate interest to access and use the Software 
Solutions on behalf and under the control and responsibility of the Customer in accordance with the respective Contract.  

“Contract” is brought about through R&S Order Acknowledgement following the Customer’s Order following the review of Quotation, Service 
Description and these Terms. 

“Contractual Year” means any rolling period of twelve (12) months commencing on the respective Services Commencement Date and any 
anniversary thereof, provided that the last such Contractual Year shall be considered to end on the date of termination (howsoever arising) whether 
or not that date is an anniversary of the Services Commencement Date. 

“Customer Data” means all electronic data or information submitted by or on behalf of the Customer or Authorized Users to or through the 
Software Solutions. 

“Enhancement” means any new release or version of the Software Solutions, including any error corrections, updates, bug fixes, patches, and/or 
modifications.  

“Fees” means any remuneration agreed in the respective Order that R&S is entitled to claim from the Customer in consideration for providing the 
Services. 

“Free Trial” means certain software or solutions made available to the Customer for free, intended for internal trial and evaluation purposes only. 

“Infringement Claim” means a third-party claim that arises from a violation of third-party Intellectual Property Rights by Customer’s use of the 
Software Solutions in accordance with the respective Order. 

“Intellectual Property Rights (IPR)” are any and all rights in and with respect to inventions, patents, copyrights, database right, designs, know-
how, trade secrets, moral rights, confidential and/or proprietary information, trade names, domain names, trade dress, logos, animated characters, 
trademarks, service marks, and other similar rights or interests in intellectual property, in any case whether arising by registration or operation of 
law (and in the case of registered rights including all rights to apply and applications), wherever in the world arising, whenever arising and including 
all present and (where capable of present ownership) future rights. 

“Order” means an order of the Customer for certain Services, provided such order is duly accepted and confirmed by R&S through the Order 
Acknowledgement. 

“Services Commencement Date” means the date on which the Services will start. 

 “Services” are as specified in the applicable Service Description, subject to a valid Contract. The Services encompass: 

i) the “Software Solutions”, meaning web-based applications provided by R&S on a Software as a Service basis, i.e. hosted and operated by 
R&S and/or its subcontractors and accessible by the Customer via Internet under a password-protected account, including any 
Enhancements; 

ii) the “Support Services”, meaning the correction of errors, making available of Enhancements and technical user support provided by R&S 
for the Software Solutions. 

For the avoidance of doubt, Services do not include Third-Party-Services. Such Third-Party Services are governed by separate agreements 
between the Customer and the respective third party.  

“Service Description(s)” means the descriptions and technical specifications of the Services as amended from time to time.  

“Service Term” means the fixed term as set forth in the respective Contract.  

“Software Solutions Availability” is the average percentage of total time during which the respective Software Solution is available to the 
Customer during the Service Term, excluding planned downtimes for maintenance services and any other exclusions, if any, as described in the 
Service Description. 

“Third-Party Services” means services offered by third parties that may be accessed by the Customer from within the Services, including web-
based applications and offline software products that are provided by third parties, and/or interoperate with the Services. 
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4. SCOPE OF SOFTWARE SOLUTIONS AND GRANT OF RIGHTS  

4.1. Provision of Software Solutions 

4.1.1. Subject to Customer’s due payment of the Fees, R&S grants to the Customer for the duration of the Service Term a limited, revocable, 
non-exclusive, non-transferable, non-sublicensable right to access and use the Software Solutions by its Authorized Users only and 
solely for Customer’s business purposes in accordance with these Terms and the applicable Service Description. As the Software 
Solutions are provided on a Software as a Service basis, the Customer will not be provided with any physical or digital copy of any 
Software Solution.  

4.1.2. Except as set forth in sub-clause 4.1.1, any grant of access rights to third parties is strictly prohibited and the Customer is not entitled to 
sell, lease, rent, (re-)distribute, (re-)market, make available to the public, use for service bureau purposes or on a timesharing basis, or 
otherwise make the Software Solutions available to third parties.  

4.1.3. During the Service Term, R&S will make the Software Solutions available to the Customer as described in the applicable Service 
Description. R&S assumes no warranty or liability that the Software Solutions meet the expectations of the Customer with regard to 
individual requirements and purposes of the Customer unless explicitly agreed between the Parties in the respective Contract. The 
Customer agrees that its purchases hereunder are neither contingent on the delivery of any future functionality or features nor 
dependent on any oral or written public comments made by R&S regarding future functionality or features. 

4.1.4. The Customer will be given logins and passwords for its Authorized Users to use in connection with the Software Solutions. The 
Customer shall change the logins and passwords on a regular basis in accordance with appropriate password policies. The Customer, 
and each Authorized User, is entirely responsible for maintaining the confidentiality and security of Customer’s passwords. Passwords 
may not be used by more than one Authorized User and the Customer is prohibited from transferring or sharing passwords with any 
person that is not an Authorized User. The Customer shall ensure that Authorized Users exit or log-off from their account at the end of 
each session of use.  

4.1.5. Except to the extent caused by our breach of the Contract, Customer and their Authorized Users are solely responsible for any and all 
activities that occur under its account(s) regardless of whether activities have been authorized by the Customer and/or an Authorized 
User.  

4.2. Software Solutions Availability 

R&S will make the Software Solutions available with a Software Solutions Availability set forth in the applicable Service Description. Any avail-
ability of the Software Solutions exceeding the aforesaid is not part of the Software Solutions and R&S is under no obligation to provide the 
Software Solutions for additional time. The demarcation point, at which the Software Solutions Availability will be measured, shall be the WAN-
sided router output of the data center in which the Software Solutions are hosted. Further details regarding Software Solutions Availability, 
including its calculation are set forth in the applicable Service Description. 

5. TRIAL LICENSE 

5.1. As per Free Trial which is intended for internal trial and evaluation purposes only, R&S will make certain programmes or software solutions 
available to the Customer free of charge (“Free Trial Software Solution”). The Free Trial period is limited as set forth in the applicable 
communication with the Customer. The Customer can terminate the Free Trial at any time by ceasing use of the Free Trial Software Solution. 
Upon the expiry of the trial period unless otherwise extended by R&S in its sole discretion, the Customer’s access to the Free Trial Software 
Solutions ends automatically.  

5.2. The Customer is not permitted to use the Free Trial Software Solution other than expressly permitted in accordance with these Terms. If the 
Customer uses the Free Trial Software Solution other than the approved usage this will be considered a breach of the Free Trial and the 
Customer’s access to the Free Trial Software Solution will be suspended immediately. 

5.3. A Free Trial Software Solution cannot be converted in to a commercial version under any circumstances. At the end of the Free Trial, all 
Customer Data used in the Free Trial shall be deleted without the possibility of retrieval and further use even if the Customer starts the use of a 
fully paid commercial version at the end of the trial period.  

5.4. R&S shall only be liable for damages caused by intent or gross negligence and in the event of fraudulent intent for damages due to defects 
occurred in connection with the Free Trial Software Solution. R&S will supply the Free Trial Software Solution “AS IS”, WITHOUT ANY 
WARRANTY, EXPRESS OR IMPLIED, INCLUDING, BUT NOT LIMITED TO, THE IMPLIED WARRANTIES OR CONDITIONS OF 
MERCHANTABILITY AND FITNESS FOR A PARTICULAR PURPOSE. THE ENTIRE RISK ARISING OUT OF USE OR PERFORMANCE OF 
THE FREE TRIAL SOFTWARE SOLUTION AND ANY DOCUMENTATION REMAINS WITH THE CUSTOMER.  

6. SUPPORT SERVICES  

6.1. Description of Support Services 

Subject to Customer’s due payment of Fees, R&S will provide to the Customer during the respective Service Term the Support Services as 
specified in the Service Description. The Customer shall contact R&S for Support Services through the communication channels set forth in the 
Service Description. 

6.2. Service Times 

The Support Services shall be available during the service times as set forth in the applicable Service Description. 

7. PRODUCTS AND SERVICES 

IF CERTAIN PRODUCTS AND NON-SAAS SERVICES, INCLUDING TRAINING, CONSULTING OR IMPLEMENTATION SERVICES, WHICH 
ARE GENERALLY PART OF R&S’ SERVICE PORTFOLIO, ARE REQUESTED BY THE CUSTOMER, R&S WILL PROVIDE SUCH 
PRODUCTS AND NON-SAAS SERVICES AT THE THEN-CURRENT R&S GENERAL CONDITIONS FOR DELIVERIES AND SERVICES 
FOR USE IN TRANSACTIONS WITH BUSINESS CUSTOMERS. 

8. UPDATES TO THE SERVICES  

8.1. General 

Notwithstanding sub-clause 8.2, R&S may (i) make changes or updates to the Services including Enhancements or other changes (such as 
functionality, infrastructure, security, technical configurations, application features, etc.), and (ii) make the corresponding changes or updates to 
the applicable Service Description to reflect such changes or updates to the Services, provided however that any such changes will not result 
in a material reduction of functions and functionalities or in the level of performance, security or availability of such Services that the Customer 
has already purchased under a valid Contract prior to the point in time at which such changes become effective.  

8.2. Changes due to applicable laws 

If R&S, in its reasonable discretion, is required to make changes to the Services due to changes to applicable laws, R&S will make the appropriate 
changes and notify the Customer accordingly without undue delay.  
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9. SYSTEM REQUIREMENTS 

The Service Description may set forth certain system requirements to be fulfilled by the Customer for the proper performance of the Services, 
including without limitation hardware and operating system. The Services will be rendered in a manner that will support those specified system 
requirements. R&S assumes no warranty and shall not be liable for any consequences to the extent they are caused by a failure of the Customer 
to use the Services in accordance with any such defined system requirements. 

10. SPECIFIC CUSTOMER DUTIES 

10.1. Customer Cooperation 

The Customer shall render to R&S any cooperation that is reasonable and appropriate for the proper performance of the Services. The Customer 
acknowledges that R&S’ Service performance may depend on Customer’s timely and proper performance of its cooperation obligations. In 
particular the Customer shall (i) make available to R&S, in a reasonable format and in a timely manner, the data and information that is necessary 
for rendering the agreed Services, (ii) use reasonable measures to ensure that the personnel involved in receiving and using the Services is 
adequately qualified, and (iii) provide timely instructions, approvals and sign-offs, as appropriate. Further, Customer’s cooperation obligations 
may include ensuring performance of the necessary cooperation by Customer’s agents, contractors, consultants or third-party providers involved 
by the Customer in connection with Customer’s use of the Services. If the Customer fails to cooperate in accordance with these Terms, R&S 
shall not be responsible for any consequences caused by such failure. In particular, any Service Levels or timelines related to such Service 
Levels affected by such failure to cooperate shall be suspended for a period that equals the duration of Customer’s failure to cooperate plus a 
reasonable time to resume. 

10.2. Customer Compliance 

The Customer shall (i) comply, and shall ensure that the Authorized Users comply, with these Terms, including but not limited to the Acceptable 
Use set forth in sub-clause 10.3; (ii) be solely responsible for the accuracy, quality, integrity and legality of Customer Data and of the means by 
which it acquired Customer Data; (iii) use commercially reasonable efforts to prevent unauthorized access to or use of the Services, and notify 
R&S promptly of any such unauthorized access or use; (iv) use the Services only in accordance with the Service Descriptions and applicable 
laws and government regulations, (v) not interfere with or disrupt the integrity or performance of the Services or third-party data contained 
therein, and (vi) not attempt to gain unauthorized access to the Software Solutions or their related systems or networks. 

10.3. Acceptable Use 

The Customer acknowledges and agrees that R&S does not monitor or police the content of communications or data of the Customer or its 
Authorized Users uploaded in or transmitted through the Software Solutions and that R&S shall not be responsible for the content of any such 
communications or transmissions. The Customer shall use the Software Solutions exclusively for authorized and legal purposes, consistent with 
all applicable laws. The Customer agrees not to load into the Software Solutions any content or data which (i) is libelous, defamatory, obscene, 
pornographic, abusive, harassing or threatening; (ii) contains viruses, worms, time bombs, Trojan horses or other harmful or malicious code, 
files, scripts, agents or programs; (iii) violates the rights of others, such as data which infringes on any Intellectual Property Rights or violates 
any right of privacy or publicity; or (iv) otherwise violates any applicable laws (including, without limitation, the laws and regulations governing 
unfair competition).  

10.4. Monitoring 

Subject to applicable laws, R&S reserves the right to monitor Customer’s compliance with these Terms. This may include without limitation 
license management measures which control whether the Software Solutions are accessed by Authorized Users only. 

11. THIRD-PARTY SERVICES 

11.1. Purchase of Third-Party Services 

Any purchase by the Customer of Third-Party Services and any exchange of data between the Customer and any third-party provider, is solely 
between the Customer and the applicable third-party provider. R&S assumes no warranty for Third-Party Services, whether or not they are 
authorized by R&S.  

11.2. Third-Party Services and Customer Data 

If the Customer installs, accesses and/or enables Third-Party Services, the Customer acknowledges that R&S may allow providers of those 
Third-Party Services to access Customer Data as required for the interoperation of such Third-Party Services with the Software Solutions. R&S 
shall not be responsible for any disclosure, modification or deletion of Customer Data resulting from any such access by Third-Party Service 
providers.  

12. TEMPORARY SUSPENSION 

12.1. R&S may suspend Customer’s or any End User’s right to access or use any portion or all of the Service immediately upon notice if R&S 
determines: 

i) Customer’s or an Authorized User’s use of the Service (i) poses a security risk to the Service or any third party, (ii) could adversely impact 
R&S systems, the Service or the systems of any other R&S customer, (iii) could subject R&S, R&S affiliates, or any third party to liability, 
or (iv) could be fraudulent; 

ii) Customer is, or any Authorized User is, in breach of this Agreement; 

iii) Customer is in breach of their payment obligations under Section 13; or 

iv) Customer has ceased to operate in the ordinary course, made an assignment for the benefit of creditors or similar disposition of their 
assets, or become the subject of any bankruptcy, reorganization, liquidation, dissolution or similar proceeding. 

12.2. Effect of Suspension 

If R&S suspends Customer’s right to access or use any portion or all of the Service: 

i) Customer remains responsible for all fees and charges incurred during the period of suspension; and 

ii) Customer will not be entitled to any service credits under the Service Description for any period of suspension. 

13. FEES AND PAYMENT 

13.1. Fees 

The Customer shall pay all Fees specified in the respective Contract. Fees paid are non-refundable. The payment obligations are non-cancel-
lable, except in case the Customer terminates the Contract for cause.  
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13.2. Invoicing and Payment 

Invoices are due without any deduction within 30 days from the invoice date. The Customer is responsible for maintaining complete and accurate 
billing and contact information in the Services. 

13.3. Overdue Fees, Suspension of Services 

If any Fees invoiced in accordance with the respective Contract are not received by R&S by the due date, then the Customer shall pay an 
interest on any outstanding amount overdue at the rate of five percent (5%) per annum or the highest statutory rate permitted under applicable 
laws, whichever is higher. If the Customer is in payment delay for a period of thirty (30) days or longer, R&S may, without liability to the Customer 
and without limiting R&S’ other rights and remedies, suspend the Services under the respective Contract to the Customer until such amounts 
are paid in full, provided that R&S grants the Customer a cure period of at least thirty (30) days by means of prior written notice (email being 
sufficient) and the Customer fails to settle the outstanding amount within that period. 

13.4. Taxes 

13.4.1. Unless otherwise stated, the Fees do not include any taxes, levies, duties or similar governmental assessments of any nature, including 
but not limited to value-added, sales and use, or withholding taxes, assessable by any local, state, federal or foreign jurisdiction 
(“Taxes”). R&S will invoice the Customer, and Customer shall reimburse R&S for, any such Taxes charged to R&S by any governmental 
authority in connection with providing the Services to the Customer.  

13.4.2. Where applicable laws require the Customer to withhold and pay any withholding taxes or similar levies, the Customer may do so, 
provided that Customer’s obligation to pay the net prices as invoiced by R&S shall remain unaffected. Therefore, as between the 
Parties, the Customer shall pay to R&S the net amount remaining after the respective deduction plus the amount that was deducted, in 
order to ensure that R&S receives the full net price as contractually agreed. 

13.5. Withholding and Set-Off 

The Customer may not withhold or offset any Fees, unless and until the corresponding counterclaims of the Customer are undisputed by R&S 
or established by a competent court of final jurisdiction. 

If the Customer withholds or offsets any Fees in violation of the afore provision, then, without prejudice to R&S's other rights or remedies, upon 
10 days’ prior notice R&S may suspend the Services on a temporary basis until the Customer has fully settled the withheld amount. 

14. PROPRIETARY RIGHTS 

14.1. Reservation of Rights 

R&S reserves all rights, title and interest in and to the Services, in particular to the Software Solutions, including all related Intellectual Property 
Rights. No rights are granted to the Customer hereunder other than as expressly set forth herein. 

14.2. Restrictions 

The Customer shall not (i) permit any third party to access the Services except as permitted in these Terms, (ii) create derivative works based 
on the Services, (iii) reverse engineer the Services (except to the extent applicable law doesn’t allow this restriction), or (iv) access the Services 
in order to (a) build a competitive product or service, or (b) copy any features, functions or graphics of the Services.  

14.3. Ownership of Customer Data 

As between R&S and the Customer, the Customer exclusively owns all rights, title and interest in and to all Customer Data and any Suggestions. 
The Customer grants R&S and its subcontractors a limited, personal, transferable, non-exclusive license to use the Customer Data for the sole 
purpose of and solely as required to perform the Services. R&S may create copies of Customer Data in anonymized form (i.e. without information 
identifying the Customer, Authorized Users or any other individuals) and evaluate such anonymized data aggregated with anonymized data of 
other customers, including for statistical purposes as well as for improving and further developing the Services. 

14.4. Suggestions 

If Customer provides any suggestions, enhancement requests, recommendations or other feedback (together the “Suggestions”) to R&S or its 
affiliates, R&S and its affiliates will be entitled to use the Suggestions without restriction or payment. The Customer hereby irrevocably assigns 
to R&S all right, title, and interest in and to the Suggestions and agree to provide any assistance R&S requires to document, perfect, and 
maintain their rights in the Suggestions.  

15. CONFIDENTIALITY 

15.1. Definition of Confidential Information 

As used herein, “Confidential Information” means any and all information disclosed by a Party (“Disclosing Party”) to the other Party (“Re-
ceiving Party”), whether orally or in writing, that is designated as confidential or that reasonably should be understood to be confidential given 
the nature of the information and the circumstances of disclosure. Confidential Information of the Customer shall include Customer Data; Con-
fidential Information of R&S shall include the Services, in particular the Software Solutions in any form or expression, any non-public Service 
Description, documentation or user manual, and any other information concerning the Services and its underlying technology; Confidential 
Information of each Party shall include the existence of these terms and conditions and the respective Contracts, as well as business and 
marketing plans, technology and technical information, product plans and designs, and business processes disclosed by such Party. However, 
Confidential Information shall not include any information that (i) is or becomes generally known to the public without breach of any obligation 
owed to the Disclosing Party, (ii) was known to the Receiving Party prior to its disclosure by the Disclosing Party without breach of any obligation 
owed to the Disclosing Party,(iii) is received from a third party lawfully in possession of such information and without being subject to any 
obligation owed to the Disclosing Party, or (iv) was independently developed by the Receiving Party without any use of the Confidential Infor-
mation of the Disclosing Party and by employees of the Receiving Party who have not had access to the Confidential Information, as demon-
strated by files created at the time of such independent development. 

15.2. Protection of Confidential Information 

Except as otherwise permitted in writing by the Disclosing Party, (i) the Receiving Party shall use the same degree of care that it uses to protect 
the confidentiality of its own confidential information of like kind (but in no event less than reasonable care) not to disclose or use any Confidential 
Information of the Disclosing Party for any purpose outside the scope of these Terms, and (ii) the Receiving Party shall limit access to Confidential 
Information of the Disclosing Party to those of its employees who need such access for purposes consistent with these Terms and who are 
bound by confidentiality obligations materially comparable to the terms of this clause 15. The Parties agree that R&S may use and have used 
and disclose Confidential Information by or to (i) its Affiliates, subcontractors and/or technical service providers, e.g. of hosting or outsourcing 
services, (ii) legal counsel, tax advisors, auditors and/or accountants, or (iii) third parties that are involved in corporate transactions or restruc-
turing activities concerning R&S to the extent this is reasonably required to conduct such activities, provided that such third party is bound by 
legal or professional confidentiality duties or has agreed to confidentiality obligations materially comparable to the terms of this clause 15. 
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15.3. Marketing 

The Customer agrees that R&S may use and disclose to third parties Customer’s name and logo (a) on its customer list; and (b) with Customer’s 
prior approval, not to be unreasonably withheld or delayed, in other R&S marketing materials.  

15.4. Protection of Customer Data and Personally Identifying Information (PII) 

Without limiting the above, R&S shall maintain appropriate administrative, physical, and technical safeguards for protection of the security, 
confidentiality and integrity of Customer Data. R&S shall not (i) modify Customer Data except to delete, block, move or edit any Customer Data 
that it may determine, in its reasonable discretion, violates these Terms and/or applicable laws, (ii) disclose Customer Data except as compelled 
by law in accordance with clause 15.5 below or as expressly permitted by the Customer, or (iii) access Customer Data except to provide the 
Services and prevent or address service or technical problems, or at Customer's request in connection with customer support matters.  

R&S might store one or more of the following information in order to perform the test measurements – Usernames, Passwords, Emails, Appli-
cation tokens/content ID (belonging to test accounts and not to actual persons). R&S does not store any actual name / surname. 

15.5. Compelled Disclosure 

The Receiving Party may disclose Confidential Information of the Disclosing Party where (i) such disclosure is in response to a valid order of a 
court or any other governmental body having jurisdiction over the Disclosing Party or (ii) such disclosure is required by the Receiving Party, at 
its discretion, to defend the position of the Receiving Party in any criminal, civil or public proceeding/litigation or (iii) such disclosure is otherwise 
required by law. The Receiving Party shall give the Disclosing Party prior notice of such compelled disclosure (to the extent legally permitted) 
and reasonable assistance, at the Disclosing Party's cost, if the Disclosing Party wishes to contest the disclosure. If the Receiving Party is 
compelled by law to disclose the Disclosing Party's Confidential Information as part of a civil proceeding to which the Disclosing Party is a party, 
and the Disclosing Party is not contesting the disclosure, the Disclosing Party will reimburse the Receiving Party for its reasonable cost of 
compiling and providing secure access to such Confidential Information. 

16. WARRANTIES 

16.1. R&S Warranties 

R&S warrants that the Software Solutions are free from material defects. The Software Solutions are free from material defects if they perform 
materially in accordance with the applicable Service Description. Minor deviations from the Service Description which do not materially impact 
the usability of the Services do not constitute a material defect. 

16.2. Material Defects 

In case of a material defect, R&S will, in its sole discretion, remedy the material defect either by repair or replacement. The Customer shall notify 
R&S immediately in writing (email being sufficient) of all material defects that the Customer becomes aware of. The Customer agrees to coop-
erate with R&S by providing any required information and documentation and to provide all other assistance that might be reasonable in order 
for R&S to remedy the material defect.  

16.3. Third Party Rights 

If the Services become, or in R&S’s opinion are likely to become, the subject of an Infringement Claim, R&S may, at its option and expense, 
either (i) procure for the Customer the right to continue using the allegedly infringing materials or (ii) replace or modify the same so that they 
become non-infringing, or (iii) if both option (i) and (ii) are not reasonably possible in the particular case, terminate the respective Contract and 
refund the Customer any related pre-paid Fees on a pro-rata basis for the remainder of the Service Term. 

16.4. Reimbursement for Efforts 

In the event R&S proves that there was no material defect for which R&S is responsible according to this clause 16, R&S is entitled to request 
reimbursement for the efforts to remedy the alleged material defect on a time and material basis based on the standard rates of R&S. 

16.5. Customer’s Warranties 

Customer represents and warrants that (i) the performance of Customer's obligations under the respective Contract and use of Services will not 
violate any applicable laws, (ii) the Customer is authorized and has completed all required corporate actions necessary to execute the respective 
Contract and (iii) the Customer shall not carry out any act or omission that results in R&S breaching any applicable laws. 

16.6. Disclaimer 

UNLESS EXPLICITLY STATED OTHERWISE, NOTHING IN THESE TERMS IS TO BE UNDERSTOOD AS A NO-FAULT GUARANTEE. 

Warranty obligations of R&S shall not apply to the extent that a claim is based on (i) specifications or materials provided by the Customer, (ii) 
use of, or access to, Services by any person or entity other than Authorized Users, (iii) use of Services after R&S notifies the Customer to 
discontinue its use due to an Infringement Claim, (iv) faulty or abnormal usage, overuse, improper production facilities or an inappropriate 
installation site, (v) any alteration of the Services by or on behalf of the Customer, (vi) incompatibility of the Services with the IT environment 
used by the Customer (unless such compatibility is explicitly agreed in the Service Description and/or the respective Contract); and/or (vii) 
Customer’s use of the Services together with software supplied by third parties unless this is expressly provided for in the Service Description 
or is otherwise permitted by R&S in writing. 

The Customer acknowledges that R&S does not control the transfer of data over telecommunications facilities, including the internet. R&S does 
not warrant secure operation of the Services or that it will be able to prevent third party disruptions of the Services. The Customer acknowledges 
further that the Services may be subject to limitations, delays, and other issues inherent in the use of the internet and electronic communications 
outside of R&S’ reasonable control. R&S is not responsible for any delays, delivery failures, or other damage resulting from such issues.  

Except as expressly provided herein, R&S does not make any warranties of any kind, whether express, implied, statutory or otherwise, 
and each party specifically disclaims all warranties, including any warranties of merchantability or fitness for a particular purpose, to 
the maximum extent permitted by applicable law. 

17. INDEMNIFICATION  

The Customer will (i) indemnify and hold harmless R&S from and against any and all third party claims finally awarded by a court of final 
jurisdiction or settled/acknowledged with Customer’s prior written approval, and (ii) defend such claims at Customer’s own cost, both in and out-
of court, to the extent this is related to a claim of a third party alleging that the Customer Data, or Customer's use of the Services in violation of 
the agreed Service Description, infringes any third-party rights, in particular but without limitation third-party intellectual property rights, or violates 
applicable laws. R&S will (a) promptly give to the Customer written notice of the claim, (b) give the Customer sole control of the defense and 
settlement of the claim, and (c) provide to the Customer all reasonable assistance, at Customer's cost. 
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18. LIABILITY 

18.1. Full Liability 

Unless otherwise provided for in this clause 18, R&S is liable for (i) damages caused by willful intent, (ii) damages caused by gross negligence, 
(iii) negligently or willfully caused damages due to injury to life, body or health (iv) claims under applicable product liability law or as otherwise 
provided for by applicable mandatory law.  

18.2. Consequential and Indirect Damages  

Except for cases of 18.1 (i), (iii) and (iv), R&S shall not be liable for any indirect or consequential damages or compensations for expenses,  loss 
of profit, loss of production, loss of revenue, loss of anticipated savings, business interruption, loss of or corruption of customer data, contractual 
claims of third parties, lost usage, financing expenditure, interest loss and claims under a covering purchase, loss of goodwill and loss of 
reputation. Notwithstanding the aforesaid, in no event shall R&S be liable toward the customer for any contractual penalties, liquidated damages, 
credits or any similar amounts agreed between the customer and any third party (e.g. customer affiliates). 

18.3. Limitation of Liability 

Except as otherwise provided for in sub-clause 18.1, and notwithstanding sub-clause 18.2, the total aggregate liability of R&S, its legal repre-
sentatives, employees and vicarious agents for all claims out of or in connection with the respective Contract shall, in no event, exceed 15% of 
the fees to be paid by the Customer under the respective contract in which the damaging event occurs. 

The liability cap is an aggregate limit, and not a per-event or annual cap, but may vary during the service term depending on the fees paid under 
the respective Contract in the relevant Contractual Year or period, respectively. If R&S is liable for damages on successive occasions, on each 
occasion the limit is initially determined as described afore, but is then reduced by any damages for which R&S has been liable on previous 
occasions.  

19. TERM AND TERMINATION 

19.1. Term 

Each Contract commences on the Services Commencement Date and shall continue for the agreed fixed period.  

19.2. Termination for Cause 

19.2.1. Without prejudice to any other rights or remedies which the Parties may have, either Party may terminate the respective Contract for a 
material breach of the other Party upon thirty (30) days’ prior written notice if such breach remains uncured at the expiration of such 
period. Without limiting R&S’ other rights and remedies, any payment delay by the Customer exceeding thirty (30) days or any material 
breach of a provision in relation to R&S’ Intellectual Property Rights (in particular but without limitation clause 4) shall be deemed a 
material breach of the respective Order.  

19.2.2. R&S may terminate any Contract for cause if it receives any direction, notification or instruction from any competent governmental 
authority to terminate the provision of the Services to the Customer.  

19.3. The right of either Party to terminate for cause as provided for by applicable mandatory law remains unaffected. 

19.4. Refund or Payment upon Termination 

Upon any termination by R&S for Customer’s material breach, the Customer shall pay to R&S as a compensation any Fees for the remainder 
of the Service Term after the effective date of termination that would have become payable without such termination. Upon any termination for 
cause by the Customer, R&S shall refund the Customer any prepaid Fees covering the remainder of the Service Term after the effective date 
of termination, if any. In no event shall any termination relieve the Customer of the obligation to pay any Fees payable to R&S for the Services 
prior to the effective date of termination. 

19.5. Return of Customer Data 

Customer has 30 days from end of Service Term to request a copy of the Customer Data. After this period, R&S shall have no obligation to 
maintain or provide any Customer Data and shall, unless otherwise required by applicable laws, delete all Customer Data in its systems or 
otherwise in its possession or under its control. 

20. GENERAL PROVISIONS 

20.1. Export and Import Compliance 

The Customer is responsible for ensuring that it may use and access the Services as provided by R&S in compliance with any applicable import 
or export laws. The Customer shall not import or (re-)export the Services in violation of any national or international law, in particular any export 
or import regulation of the European Union or the United States of America. Without limiting the foregoing, (i) each Party represents that it is not 
named on any government list of persons or entities prohibited from receiving exports, and (ii) the Customer shall not permit Authorized Users 
to access or use Services in violation of any export embargo, prohibition or restriction.  

20.2. Statute of Limitation  

Unless otherwise provided for by applicable mandatory law, all claims of the Customer shall become time-barred within six (6) months from the 
date of accrual.  

20.3. Relationship of the Parties 

The Parties are independent contractors. This Agreement does not create a partnership, franchise, joint venture, agency, fiduciary or employ-
ment relationship between the Parties. 

20.4. No Third-Party Beneficiaries 

This Agreement is for the benefit of the Parties and their successors and permitted assigns, and does not confer any rights or benefits on any 
third party, including any employee of a Party, any client of a Party, or any employee of a client of a Party. 

20.5. Notices  

Except as otherwise specified in these Terms, all notices, permissions and approvals in relation to a Contract shall be in English and in writing. 
Notices to R&S shall be addressed to the attention of sq-order@rohde-schwarz.com. 

20.6. Waiver and Cumulative Remedies 

No failure or delay by either Party in exercising any right under these Terms or any Contract shall constitute a waiver of that right. Other than as 
expressly stated herein, the remedies provided herein are in addition to, and not exclusive of, any other remedies of a party at law or in equity. 
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20.7. Severability 

If any provision of these Terms or a Contract is held by a court of competent jurisdiction to be contrary to law, invalid or unenforceable, then, 
notwithstanding such illegality, invalidity or unenforceability, the remaining provisions of these Terms and the affected Contract shall continue in 
full force and effect and the application of that invalid or unenforceable provision shall be enforced to the extent permitted by law. 

20.8. Subcontracting  

R&S may subcontract any part of its obligations to reliable subcontractors.  

20.9. Assignment 

The Customer may not assign any of its rights or obligations out of or in connection with the respective Contract without the prior written consent 
R&S (not to be unreasonably withheld). Notwithstanding the foregoing R&S may assign any Contract to any of its Affiliates, or to a third party in 
connection with a merger, acquisition, corporate reorganization, or sale of all or substantially all of its assets unless such third party is a direct 
competitor of the Customer. The Customer hereby grants its consents to such assignment.  

20.10. Governing Law 

These Terms and all Contracts, and any disputes arising out of or related hereto, shall be governed exclusively by the laws of Switzerland, 
without regard to its conflicts of laws rules. The U.N. Convention on the International Sale of Goods (CISG) of April 11, 1980 as well as all related 
agreements shall not apply.  

20.11. Venue 

20.11.1. All disputes arising out of or in connection with these Terms or any Contract shall be finally settled under the Rules of Arbitration of the 
International Chamber of Commerce (ICC) by three (3) arbitrator(s) appointed in accordance with the said Rules. The place of the 
arbitration proceedings shall be Zurich, Switzerland. The language to be used in the arbitration proceedings shall be English. The 
award shall be final and binding on the Parties. The Expedited Procedure Provisions shall not apply. Nothing herein, however, shall be 
deemed or construed to limit or delay a Party’s right to seek or obtain injunctive relief in any court of competent jurisdiction.  

20.11.2. Both Parties waive the right to cross examinations, discovery stages and requests for document production unless this waiver violates 
mandatory law. 

20.11.3. The costs for the arbitration are to be borne by the unsuccessful Party or by both Parties according to their win/loss ratio. Cost shall 
include, beside the cost of the ICC and the arbitrators' fees, appropriate cost for counsel and expenses of the Parties. 

20.11.4. All arbitral proceedings conducted pursuant to this section, all information disclosed and all documents submitted or issued by or on 
behalf of any of the disputing Parties or the arbitrators in any such proceedings, as well as all decisions and awards made or declared 
in the course of any such proceedings shall be kept strictly confidential and may not be used for any other purpose than these 
proceedings nor be disclosed to any third party without the prior written consent of the Party to which the information relates or, as 
regards to a decision or award – except for enforcement purposes – the prior written consent of all the disputing Parties. Each Party 
shall cause its participants, including witnesses, in the arbitration to agree to abide by the provisions of this paragraph. 

20.12. Entire Agreement  

The Contract constitutes the entire agreement between the Parties and supersedes all prior and contemporaneous agreements, proposals or 
representations, written or oral, concerning its subject matter. No modification, amendment, or waiver of any provision shall be effective unless 
made in writing.  

Last update: December 2021 
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